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Bankruptcy — Title or Trustee — Liens Invalid as to Creditors — At- 
tachments — Preservation op Liens — Counsel Fees. — In Receivers of Va. 
I. O. & C. Co. v. Staake (C. C. A., Fourth Circuit, on appeal from the District 
Court of the U. S. for W. D. of Va., ) 133 Fed. 717, the following is the syllabus: 

1. The rule that the trustee takes the estate of the bankrupt in the same plight 
as the bankrupt held it is not applicable to liens which, although valid as to the 
bankrupt, are invalid as to creditors. 

2. Bankr. Act July 1, 1898, c. 541, sec. 67f, 30 Stat. 565 (U. S. Comp. St. 
1901, p. 3450), provides that attachments and other liens obtained against an 
insolvent within four months prior to the filing of a petition in bankruptcy 
against him shall be void in case he is adjudged a bankrupt, and the property 
affected by such attachments or liens shall be released from the same, and pass 
to the trustee as part of the estate of the bankrupt, unless the court shall order 
the lien to be preserved for the benefit of the estate. Creditors of an insolvent 
attached, under the Virginia law giving them that right, property which the 
insolvent had conveyed, but deeds to which had not been recorded. After the 
attachment the deeds were recorded, and within four months from the attach- 
ment the insolvent was adjudged a bankrupt. Held, that the attachment liens 
could be preserved for the benefit of the bankrupt's estate, although the property 
subject thereto did not belong to the bankrupt, except as to the attaching credi- 
tors, and could not have been reached by the trustee, except for the attachments. 

3. It was proper for the bankruptcy court to allow attachment creditors who 
had obtained liens on property which the trustee could not have otherwise 
reached a reasonable compensation for attorney's fees, on ordering the attach- 
ment liens preserved for the benefit of the estate. 



Criminal Law — Changes in Criminal Practice — The changes in criminal 
practice suggested by our correspondent, Mr. S. B. Whitehead, in our January 
number (10 Va. Law Reg. 843), have attracted the attention of the Editor of the 
National Corporation Reporter, who says that the argument is logical, but not 
likely to meet the approval of the members of the Criminal Court bar. 

Personal Rights — Performing Major Operation Without Patient's 
Consent. — In the case of Pratt v. Davis, reported in Chicago Legal News, Feb- 
ruary 18, 1905, the Appellate Court of Illinois, First District, held that a free 
citizen's first and greatest right, which underlies all others — the right to the in- 
violability of his person ; in other words, the right to himself — is the subject of 
universal acquiescence, and this right necessarily forbids a surgeon or physician, 
however skillful or eminent, who has been asked to examine, diagnose, advise 
and prescribe, to violate, without permission, the bodily integrity of his patient 
by a major or capital operation, placing him under an anaesthetic for that pur- 
pose and operating on him without his consent or knowledge ; that while it may 
be assumed, for the purposes of this case, that as the husband is the head of the 
family and naturally the protector and guardian of an insane wife's interests, 
consent by him, implied or expressed, would justify the defendant and avoid the 
liability charged against him in this action, to make good this defense, after it 
has appeared that no consent of the patient herself can be shown, the defendant 
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must show two things affimatively : first, that the patient was not mentally in a 
condition to be in control of her own body; and secondly, that her husband con- 
sented to the operation; upon the defendant, as to these, lies the burden of proof. 
If a case is otherwise a proper one for punitive or exemplary damages, they can 
be given whenever there is a right of action in the plaintiff, though his loss is 
but nominal. 



Inheritance Tax — Situs or Legacy Where Legatee Dies Before Re- 
ceiving Same— Tax Bill, Sec. 44; Va. Code 1904, p. 2219. — In the recent 
case of Mailer of Clinch, decided Jan. 24, 1905, the Court of Appeals of New 
York held that a legacy, which was payable to a non-resident who died before 
receiving it, and which was subsequently paid to his executors, is subject to a 
transfer tax on a distribution, under the non-resident's will, to his legatees. It 
was contended in this case that after the death of the legatee, his interest in his 
father's estate was a mere chose in action, the situs of which was not New York, 
but at the legatee's domicile in France, and that hence the property was not in 
New York and was not subject to its inheritance laws. The court held, with the 
Supreme Court of the United States in Blackstone v. Miller, 188 U. S. 189, " that 
the doctrine that the situs of personal property was the domicile of the owner 
was merely a fiction which must yield to facts; that it was the law of the place 
where the debtor resided which gave the debt validity and forced the debtor to 
pay, and that it was within the constitutional power of the State where the 
debtor resided to tax the obligation from him to a non-resident, excepting, how- 
ever, the case of bonds and negotiable instruments which are considered to be 
not merely evidence of the debt, but inseparable from the debt itself. This de- 
cision was but the logical result of an earlier determination by the court in Chi- 
cago, Rock Island R. R. v. Stearns (174 U. S., 710), where it was held that a debt 
due from a resident to a non-resident would be seized by a creditor of the latter 
in the domicile of the debtor. Under the doctrine of the Blackstone case the 
interest of Robert Clinch in his father's estate was subject to the inheritance tax 
imposed by the laws of this State." 

Exactly the same question may arise under our collateral inheritance law. 
Tax Bill, sec. 44, p. 2219, Va. Code 1904. 



Gift Causa Mortis — Delivery of Check. — In Phinney v. State, decided 
by the Supreme Court of Washington in December, 1904 (78 Pac. 927), it was 
held that where a man suffering from a disease which made him believe that 
death was impending, having no wife or children or next of kin or creditois, 
had a check drawn on a bank in which he had a deposit in favor of one who had 
for some time been his friend, nurse in sickness and companion, and handed the 
check to the payee with the statement in the presence of a third person: "If 

I don't get over this I want (the payee) to get my money. I don't want 

it to go " to the county — and died within a few days thereafter, the delivery of 
the check was a valid gift causa mortis and enforceable, though the check did 
not reach the bank until after the donor's death and did not include all of the 
donor's deposit. 

See valuable article on Gifts Causa Mortis, by Prof. Charles A. Graves, 1 Va. 
Law Keg. 882, where the Virginia authorities may be found. 



